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MVEMORANDUM AND ORDER

ERNEST C. TORRES, United States District Judge.

The defendants seek attorneys' fees for defending what this
Court previously found to be a frivolous suit. The issue presented
is whether, wunder 42 U S C. 88 1988(b) and 2000e-5(k), the
"reasonabl e attorney’s fee" awarded to governnent defendants who
are represented by sal ari ed governnent | awers shoul d be cal cul at ed
in accordance with the |odestar nethod that reflects prevailing
mar ket rates for such services, or, alternatively, whether it
shoul d be based upon the salaries of the defendants’ |awers. |
find that the |odestar nethod applies and, therefore, award

attorneys’ fees based on the fair market value of the services



r ender ed.

Backgr ound

Sheree A. Carter is a correctional officer enployed by the
State of Rhode Island. She brought this action pursuant to Title
VIl of the Gvil R ghts Act of 1964, 42 U.S.C. §8 2000e et seq., and
42 U.S.C. 8§ 1983 against the State, four of her superior officers
and four officials of the Departnent of Corrections. She alleged
that the defendants discrimnated against her in various ways
because of her race and her gender. All of her clains either were
di sm ssed prior to trial, resulted in sumary judgnent in favor of
the defendants, or resulted in judgnment as a matter of |aw after
the presentation of the plaintiff’s case.

As already noted, in a previous bench decision, this Court
found Carter's clains to be frivolous and determ ned that the
defendants were entitled to recover attorneys' fees and costs
pursuant to 42 U S.C. 8§ 1988(b) and 2000e-5(k).' The defendants
contend that the amobunt awarded shoul d be cal cul ated according to
prevailing hourly rates in the comunity for simlar services.?
The plaintiff, on the other hand, argues that because the
defendants’ attorneys were State enployees, the anmount awarded

shoul d be based upon their sal aries.

'The Court determined that the defendants were entitled to compensation for 142.8 hours
of work by Assistant Attorney General James R. Lee and 13.5 hours of work by Special Assistant
Attorney General Brenda A. Doyle in defending the case.

?It is undisputed that $175 an hour for Assistant Attorney General Lee and $100 an hour
for Special Assistant Attorney General Doyle are reasonable hourly rates based on the prevailing
market rates in the Providence, Rhode Island area.
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Di scussi on

The statutes governing awards of attorneys' fees in actions
brought pursuant to 8§ 1983 and Title VII are virtually identical.
Bot h statutes authorize the Court to "allow the prevailing party

a reasonable attorney's fee as part of the costs . . . ." 42
U S.C. 88 1988(b), 2000e-5(k).

The purpose of awarding an attorney's fee to a prevailing
plaintiff is to encourage individuals to vindicate the policies
underlying the civil rights and anti-discrimnation |aws by
pursuing legitimte clains of constitutional deprivations and
unl awful discrimnation even though the pecuniary danages are
nodest and/or the claimant | acks the resources to pay counsel, see

S. Rep. No. 94-1011, at 2 (1976), reprinted in 1976 U S.C.C A N

5908, 5910; see also Hensley v. Eckerhart, 461 U S. 424, 429, 103

S. C. 1933, 1937 (1983), and to encourage attorneys to accept such
cases. See Blanchard v. Bergeron, 489 U S. 87, 93, 109 S. . 939,

944 (1989) (purpose of § 1988 is to ensure that "conpetent counsel

was available to civil rights plaintiffs"); Nydamv. Lennerton, 948

F.2d 808, 812 (1st Cir. 1991) (purpose of 8§ 1988 is to "encourag] €]
attorneys to undertake civil rights actions").

On the other hand, attorneys’ fees are awarded to prevailing
defendants in order to deter plaintiffs from bringing groundl ess
lawsuits and to all eviate the defendants’ burden i n def endi ng t hem

See Christiansburg Garnent Co. v. EEQOC, 434 U.S. 412, 420, 98 S.

Ct. 694, 700 (1978) (Congress "wanted to protect defendants from

burdensone litigation having no |l egal or factual basis"); Andrade



v. Janmestown Hous. Auth., 82 F.3d 1179, 1193 (1st Cir. 1996) (award

to prevailing defendant "nust fulfill the deterrent purpose of 8
1988 and 42 U. S.C. 8§ 2000e-5(k) in discouraging plaintiffs from

bringing frivolous clains"); Fidelity Guar. Mrtgage Corp. V.

Reben, 809 F.2d 931, 936 (1st Cir. 1987) (where plaintiff has no
factual basis for bringing suit and does so only to harass
def endant, award "can and should be nmade to deter such conduct in
the future").

Al t hough the statutes do not distinguish between prevailing
plaintiffs and prevailing defendants, a defendant may be awarded
attorneys' fees only if the plaintiff's clains are "frivol ous,

unr easonabl e, or w thout foundation". Christianburg Garnent Co.,

434 U.S. at 421, 98 S. C. at 700; Donnelly v. Rhode Island Bd. of

Governors, 946 F. Supp. 147, 150 (D.R 1. 1996). The justification
for requiring a higher threshold for defendants is that "assessing
attorneys’ fees against plaintiffs sinply because they do not
finally prevail . . . would undercut the efforts of Congress to

pronote the vigorous enforcenent” of such statutes. Christianburg

Garnment Co., 434 U.S. at 422, 98 S. C. at 701.

However, there is no basis for calculating the anpunt of the
fee differently for plaintiffs than for defendants. | ndeed, in
cases involving private counsel, the |odestar nethod has been
applied uniformy without regard to whether the plaintiff or the

def endant prevailed. See, e.qg., Coutin v. Young & Rubi cam Puerto

Rico, 124 F.3d 331, 342 (1st Cir. 1997) (lodestar approach

applicable where plaintiff prevailed); Patton v. County of Kings,




857 F.2d 1379, 1382 (9th Cir. 1988) (| odestar approach applicable
wher e def endant prevail ed).
The | odestar nethod al so has been utilized when counsel are

sal ari ed enpl oyees of non-profit organizations. Blumyv. Stenson,

465 U. S. 886, 895, 104 S. C. 1541, 1547 (1984). Blum held that
under 8§ 1988(b), attorneys’ fees "are to be cal cul ated according to
the prevailing market rates in the relevant comunity, regardless
of whether plaintiff is represented by private or nonprofit
counsel.” Although in Blum the salaried counsel represented the
plaintiffs, Blumdoes not limt application of the | odestar nethod
to cases in which the plaintiff prevails. On the contrary, it
appears that Blum as a matter of statutory construction, defines
the term "reasonable attorney’s fee" as the fair market val ue of
the services rendered. 465 U S. at 893-94, 104 S. C. at 1546.

Nor is there any logical reason for treating a defendant who
has been subjected to a frivolous lawsuit differently than a
prevailing plaintiff. | ndeed, salary-based fee awards for
defendants would create the same practical difficulties that
| odestar awards avoid with respect to plaintiffs.

The sal aries paid to governnment attorneys do not reflect the
true cost of the services that they render because those salaries
do not take into account overhead costs or anpbunts paid to
secretaries and other support staff. Calculating the portion of
those costs that is properly allocable to the work perforned by the
attorneys "woul d be an enornously conplex matter." Col eman, 635 F.

Supp. at 268. See Harris, 123 F.R D. at 227 (when a fee award is




based only on the salary of governnent attorneys, "the governnent

does not recoup its true costs of litigation which, like private
counsel, include secretarial and support staff expenses, supplies,
materials, travel, phone calls, etc."). |In addition, discounting

the fee award in that manner woul d underm ne the statutory purpose
of deterring frivolous |awsuits.

This Court has found only two reported decisions on point.
Bot h of themhold that fee awards nade to gover nment def endants who
are represented by salaried governnent attorneys should be

cal cul ated by the | odestar nethod. See Harris v. Marsh, 123 F. R D.

204, 227 (E.D.N.C. 1988), aff’'d in part, rev'd in part on other

grounds sub nom Blue v. Departnent of Arny, 914 F.2d 525 (4th Cr

1990) (finding no reason "[w hy governnent counsel, who work on t he
sanme basis, should be treated any differently than [plaintiff’s

sal aried] counsel"); Colenman v. MlLaren, 635 F. Supp. 266, 267-68

(N.D. Ill. 1986) (basing fee awards on market rates "is a two-way
street” and "the fact that defendants’ attorneys are public
servants who will not personally receive any fees awarded nmakes no
di fference").

The First Circuit has utilized the |odestar nethod to
cal cul ate attorneys’ fees awarded to salaried attorneys

representing a prevailing plaintiff, see Palm giano v. Garrahy, 616

F.2d 598 (1st Cir. 1980); but it has not yet addressed whet her that
nmethod is equally applicable to salaried attorneys representing a

prevailing defendant. There is |anguage in Palm giano that m ght

be interpreted as suggesting that such a distinction could be



justified on the ground that "public interest” organizations that
bring civil rights actions on behalf of plaintiffs are nore
deserving than organi zati ons that defend such actions. See id. at
602. ("We do not think . . . that conpensating a public interest
organi zation |i ke the National Prison Project on the sanme basis as
a private practitioner results in . . . a windfall, particularly
when fees are expected to be used to finance nore civil rights
l[itigation.") 616 F.2d at 602. However, that appears to be a

rather strained interpretation of Paln giano.

Nothing in Palmgiano purports to limt application of the

| odestar nethod to salaried attorneys who are enployed by "public
interest” organizations or who represent plaintiffs. In fact,

readi ng Pal mi gi ano to nmean that application of the | odestar nethod

turns on subjective opinions regarding the desirability or
undesirability of funding a particular organization's future
l[itigation would run counter to Blumis adnonition that "policy
argunents advanced in favor of a cost-based standard should be
addressed to Congress rather than to [the] Court,"” Blum 465 U. S.
at 895-96, 104 S. . at 1547.

Concl usi on

For all of the foregoing reasons, the defendants are awarded

t he sum of $26, 340 cal cul ated as fol | ows:

Janmes Lee 142.8 hrs. x $175 per hr. = $24,990
Brenda A. Doyl e 13.5 hrs. x $100 per hr. = $ 1,350
TOTAL: $26, 340

T 1S SO ORDERED



Ernest C. Torres
United States District Judge

Dat e: , 1998
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